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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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Status 

1 )El Responsive to communication(s) filed on 05 July 2006 . 
2a)D This action is FINAL. 2b)S This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quay/e, 1935 CD. 11, 453 O.G. 213. 
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4) ^ Claim(s) 7-73 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 
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Application Papers 
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DETAILED ACTION 
Response to Amendment 

1 . In response to the amendment received July 5, 2006: 

a. Note the amendment filed August 23, 2004 is in fact compliant and the 
notice of non-compliant amendment mailed August 23, 2004 has been 
withdrawn; 

b. Note that the amendment filed June 9, 2006 is non-compliant as indicated 
in the notice of non-compliant amendment mailed June 19, 2006. However the 
amendment received July 5, 2006 rectifies the outstanding issues in the non- 
compliant amendment filed June 9, 2006; 

c. Claims 1-13 are pending with claims 9-1 3 withdrawn from consideration as 
to a non-elected invention. 

Election/Restrictions 

2. Claims 9-13 are withdrawn from further consideration pursuant to 37 CFR 

1 .142(b), as being drawn to a nonelected invention, there being no allowable generic or 
linking claim. The amendment filed July 5, 2006 itself, does not expressly state an 
election nor does it traverse the restriction. A review of the amendment received June 
9, 2006, which has not been entered since it is non-compliant, appears to make an 
election of claims 1-4 (assumed to be claims 1-8 as grouped in the restriction 
requirement) with traverse. In order to expedite prosecution, the Examiner is taking 
Applicant's election in the non-compliant amendment as the elected group. 
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3. Applicant's election of Group I, claims 1-8 in the reply filed on June 9, 2006 is 
acknowledged. Because applicant did not distinctly and specifically point out the 
supposed errors in the restriction requirement, the election has been treated as an 
election without traverse (MPEP § 818.03(a)). 

Priority 

4. Applicant's claims to U.S. Provisional Application Serial Nos. 60/412,547 and 
60/412,588 are acknowledged. 

Information Disclosure Statement 

5. The information disclosure statement filed June 1 , 2004 has been placed in the 
application file and the information referred to therein has been considered as to the 
merits. Foreign Patent Document EP 59149659 has been corrected to JP 59149649. It 
is noted that only the abstract of this document has been considered to date. Applicant 
is invited to submit a full copy of this document along with a translation of the document 
for complete consideration since this reference, which discloses providing time lags in a 
fuel cell system, is particularly pertinent to the claimed invention. 

Drawings 

6. New corrected drawings in compliance with 37 CFR 1 .121 (d) are required in this 
application because Fig. 1 is not definitively clear. Applicant is advised to employ the 
services of a competent patent draftsperson outside the Office, as the U.S. Patent and 
Trademark Office no longer prepares new drawings. The corrected drawings are 
required in reply to the Office action to avoid abandonment of the application. The 
requirement for corrected drawings will not be held in abeyance. 
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Specification 

7. The disclosure is objected to because of the following informalities: the status of 
co-pending U.S. Patent Application No. 09/941 ,934 should be updated since it has 
matured into a U.S. Patent. Appropriate correction is required. 

Claim Rejections - 35 USC §112 

8. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-8 are rejected under 35 U.S.C. 112, second paragraph, as being 

indefinite for failing to particularly point out and distinctly claim the subject matter which 

applicant regards as the invention. 

a. The term "normally adjusting" in claim 1 is a relative term which renders 
the claim indefinite. The term "normally adjusting" is not defined by the claim and 
one of ordinary skill in the art would not be reasonably apprised of the scope of 
the invention. The claim is unclear with what constitutes "normally adjusting" and 
thus the exact scope of the phrase is indefinite; 

b. The term "delaying adjustment" in claim 1 is a relative term which renders 
the claim indefinite. The term "delaying adjustment" is not defined by the claim 
and one of ordinary skill in the art would not be reasonably apprised of the scope 
of the invention. The claim is unclear with what constitutes a delayed adjustment 
and thus the exact scope of the phrase is indefinite. Furthermore it is well known 
in the art that adjustment of process conditions in response to changes to the 
load exhibits an inherent lag or delay and therefore absent a clearer definition as 
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to the claimed delaying, is unclear how the method is defined as compared to the 
prior art of record. Furthermore the specification does not reasonably define the 
time delay apart from a single example. Therefore the exact nature of the 
claimed delay is not reasonably defined and indefinite; 

c. The term "operating context" in claim 6 is a relative term which renders the 
claim indefinite. The term "operating context" is not defined by the claim and one 
of ordinary skill in the art would not be reasonably apprised of the scope of the 
invention. The claim does not define what this term encompasses. The 
specification also fails to reasonably define what the term encompasses. 
Therefore this phrase is held to be indefinite; 

d. The term "set selected time period" in claim 4 is not reasonably defined in 
the claim or in the specification and thus is unclear as to what the set time period 
encompasses. Furthermore neither the claims nor the specification clearly define 
what the terms "absolute magnitude change" and "proportion of the operating 
rate" encompass. And as to the latter the claim does not reasonably define what 
other parameter the operating rate is proportional to. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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9. Claims 1-8 are rejected under 35 U.S.C. 102(b) as being anticipated by U.S. 
Patent Application Publication No. 2002/0082785 (Jones). 

Jones discloses a fuel cell 20 and method of operating wherein the method 
comprises: operating a fuel cell 20 at a component operating rate (such as fuel flows); 
driving a load 50 using the fuel cell 20, measuring the operating rate of the fuel cell 
(such as voltage), adjusting the component operating rate (fuel flow) dependent upon 
the measured operating rate of the fuel cell and delaying the adjustment of the 
component operating rate (Fig. 1 and abstract as applied to claim 1). 

The method comprises selecting a threshold rate of change, determining whether 
the rate of change in the operating rate of the fuel cell exceeds the threshold and 
wherein the rate exceeds the threshold rate continuing the delaying of the adjustment 
(paragraph [0033] as applied to claim 2). 

The method comprises setting a threshold rate decrease in the operating rate 
and determining whether the rate of decrease in the operating rate exceeds the 
threshold rate of decrease (paragraph [0036] as applied to claim 3). 

The method includes setting the threshold rate of decrease as one of absolute 
magnitude change in the operating rate of the fuel cell and a proportion of the operating 
rate of the fuel cell in a "set selected time period" (paragraphs [0041] and [0046]-[0049 
as applied to claim 4). 

The delay inherently includes a time lag to the adjustment (also see paragraph 
[0040] as applied to claim 5). 
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The threshold rate of change in the operating rate of the fuel cell is based on an 
operating context of the fuel cell system (abstract and example described in paragraph 
[0028]-[0034] and as applied to claim 6). 

The operating rate of the fuel cell is determined based on the load demand 
(paragraph [0012] as applied to claim 7). 

The component is the fuel supply and delivery device 22/44 and the component 
operating rate is the fuel flow supply rate (Fig. 1 and abstract as applied to claim 8). 
10. Claims 1-8 are rejected under 35 U.S.C. 102(b) as being anticipated by U.S. 
Patent No. 5,771,476 (Mufford). 

Mufford discloses a fuel cell and method of operating wherein the method 
comprises: operating a fuel cell component (such as the air to the cathode) at a 
component operating rate (such as airflow); driving a load using the fuel cell, measuring 
the operating rate of the fuel cell (such as voltage), adjusting the component operating 
rate (air flow) dependent upon the measured operating rate of the fuel cell (Fig. 4 and 
abstract as applied to claim 1). The extent of the delay in claim 1 is not specified and it 
is held that the response time in Mufford is not instantaneous and thus has an inherent 
delay in responding to changes in the voltage of the fuel cell. 

The method comprises selecting a threshold rate of change, determining whether 
the rate of change in the operating rate of the fuel cell exceeds the threshold and 
wherein the rate exceeds the threshold rate continuing the delaying of the adjustment. 
A PID controller is employed wherein the threshold rate is set as one of an absolute 
magnitude change in the operating rate of the fuel cell and a proportion of the operating 
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rate of the fuel cell ins a selected time period (col. 5, II. 20-42, paragraph bridging 
columns 8 and 9 and Fig. 4 as applied to claims 2-4). 

The delay inherently includes a time lag to the adjustment, again the delay and 
time lag as claimed being any degree of time lag (as applied to claim 5). 

The threshold rate of change in the operating rate of the fuel cell is based on an 
operating context of the fuel cell system (col. 5, II. 20-42] and as applied to claim 6). 

The operating rate of the fuel cell is determined based on the load demand (Fig. 
4 as applied to claim 7). 

The component is the air supply and delivery device and the component 
operating rate is the air flow supply rate (Fig. 4 and abstract as applied to claim 8). 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Gregg Cantelmo whose telephone number is 571-272- 
1283. The examiner can normally be reached on Monday to Thursday, 8:00-5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Pat Ryan can be reached on 571-272-1292. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




Gregg Cantelmo 
Primary Examiner 
Art Unit 1745 



August 14, 2006 



